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Court of Appeals of the District of Columbia 

Xo. 4r>f)S. ; 

i 

Makgaiikt Ci.auk. Appellant, 

; 

y S. j 

UnitKD Status. 


a Supreme Court of the District of Columbia. 

(Timinal. Xo. 4.*>2(51. 

Tnitki* Statks, Plaintiff, 
vs. 

*Mai:gai:f.t Claiik, Defendant. 

r.NiTKi) Statks of Amkiuca. 

Uisfncf nf (' nl I< ml/Ul, ss ; 

I 

Be it remembered, 'That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, tin* ■following 
papers were tiled and proceedings had, in tin* above- 
entitled cause, to wit: 


1 


/ llt/icl inrnt. 


Filed in Open Court May 11. 1DA. 


!n tho Supreme Court of the District of Columbia* Holding 
a ('riminal 'form, April Term. A. 1). IPiin. 

Distiuct of Columbia. nn; 

Tin* Brand Jurors of the Tinted Stales of America, in 
and for the District of Columbia aforesaid, upon th<!r 

*i 

oath, do present: 


1—i5 58a 
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mai:<;ai:kt clai:k vs. i'nitki> statks 


That one Margaret ('lark, laic i‘ the District of Colum¬ 
bia aforesaid, on. to wit. llit* twenty-second day of Decem¬ 
ber, in the year of our Lord one thousand nine hundred 
and twenty-four, and at the District of Columbia afore¬ 
said, one coat, of the value of two hundred and fifty dol¬ 
lars, of the u'oods. chattels and property of one Lucy C. 
Cogswell, then and there beinir found, feloniously did steal, 
take and carry away: against the form of the statute in 
such case made and provided, and against the peace and 
government of the said l nited States. 

FKYTn.X (iOllDdX, 

. 1 / / o i' 1/1 // (i i lln ( it it i ll Sfafi s nt 

aut! tni' Ihr I fist rift nf (' t il a hi It in . 

( Kndorsed:) Criminal Xo. 4.TJ(il Cnited States vs. Mar¬ 
garet Clark. Fraud larceny. Witnesses: Lucy C. Cogs¬ 
well (’lenient 1\ ('ox. M. 1*. A true bill: Sand C. Kedman. 
foreman. 

Pint. 

Supreme Court of the District of Columbia 

Friday, May loth. A. 1). ITT"). 

Tin* Court resumes its session pursuant to adjournment, 
Mr. Justice Siddons presiding. 

2 ' ’ whereupon the defendant beimr ar¬ 

raigned upon tin- indictment, the reading' whereof 
she specificallv waives. plead* not n'uiltv thereto and for 
trial puts herself upon the country and the Attorney of 
tin* l idled States doth the like. 


Supreme Court of the District of Columbia. 

1 uesday, October Uth, A. D. 1TJ.>. 

The Court resumes its session pursuant t/ ndjournment 
Mr. Justice Dailey presiding. 


Come as well the Attorney of the l nited 

defendant in proper person, according to her 

and l>v her attorney (ieorue K. C. Haves, 

• • » • 


States, as the 
reeo n ini iza nee 
Ksijuire: and 
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i 

thereupon comes a jury of jjood and lawful arum of the 

District of Columbia, to-wit: llarrv A. (’hick. Frank C. 

(Male, Louis (’olvin, Harry .1. Cemnell, Wm. F. Compiler, 

(’liarles F. Coyle, William F. (’rown, James |F. (’rump, 

Frank Sheehv, Wm. F. Stone, llarrv X. Toomev, Herman 
• • • 

15. Weelel, who, heinif sworn to well and trulv trv liu* i<sue 
joined herein, upon their oath say that the defendant is 
guilty in manner and form as charged in the 'inelietment: 
whereupon said defendant is committed to tin* Washington 
Asvlum and Jail. 

.1 /ntinn for a Xnr Trial. 

Filed October l(i, 1 P2.~). 


•) 
t> 


Xow comes the defendant, Margaret (’lark, by her attor¬ 
ney, and moves the (’ourt to urant her a new trial in tin* 
above entitled cause*, and for reason therefor shows: 

1. That the verdict was contrarv to the evidence*. 

2. That the verdict was contrary te> the weight of evi 

deuce. ■ 

3. That the verdict was e-ontrary t<> the* law in 
such case made and provided and as yiyen to the 
jury in. the* instruction by the* (’emrt. 

4. That the* e*ourt erred in aelmittine; e*e*rtain testimony, 
not properly admissible in such cause anel which was to the* 
prejuelice e»f the* saiel eh*fendant. 

fj. Anel for other reasons to be* called to the* attention of 
tlx* court at the* time of the* presentation of 11 i is motion. 

(i F( )K(! K F. (’. I1AVFS, 

Affon/r/1 for I)rfrud<u/1. 

The District Attorney, 

The (’ourt House, 

Washington. I). (’. 


Attention of Mr. Xouele*ck<*r 


Dear Sir: 


Please* take notice that the above* .Motion will be* c dl“d 
to the* attention of Mr. Justice* Bailev, holdinsr a Criminal 
Court, in Criminal (’ourt Xo. 1, Supreme (’ourt of the Dis- 
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MAKOAKKT CLAllK VS. TNITKI* STATKS 


trie! of (Dlumbia. on Friday, (Jcto 1 ,*r 2*», 1920 at 10 o'clock 
a. in., or as soon thereafter as counsel may In* heard. 

(; F< )R( JK F. C. 1IAVKS. 

Affon/n/ fur I )r f r a <1 a it t. 

4 Itrcof/inzamt for Sri/fn/cr. 

In the Supreme ('ourt of the District ot Columbia, Holding 

a ('rimiual (’ourt. 

(’rimiual. NO. 4.\>2(>1. 


Thk I’m i ki> Status 
vs. 

M a i:<i a i :kt ( Oai;k. 

Charge: Drain! Larceny. 

The defendant and .1. W. Stewart, her surety, acknowledge 
themselves indehted to tin* l nited States in tin* sum ot 
()ne thousand dollars, to i>e levied ot their lands and tene¬ 
ments. goods and chattel>, i! the said deteiidant tail to 
a])]>ear before the said < 'ourt from day to day at its present 
and suhxMjiient terms and* !n*ar and receive tin* sentence ot 
this ('ourt in tiii> ca^e to he pronounced, when required, or 
if she, the said defendant, depart the Court without its 
leave. 

Acknowledged in open ( Ourt before me, this l2Sth day ot 
October, ldlO. 

[skal.I MOKMJAX II. BEACH. 

Clrrk. 

By JOHN’ II. SLLL1VAX, 

Assist ant ('lerl:. 

A])]>roV(*d bv— 

RAY XEF DECKER. 

Asst. r. S. Aft If. 

[Endorsed:! Criminal ('ourt AD. One. (’rimiual. Xo. 
4o2f>l. United State- vs. Margaret Clark. 2914 Sherman 
Avi». Recognizance for appearance of defendant for sen- 
tenet*. SI,000. d. \Y. Stewart. Surety. Acknowledged Oct. 
*28, 192.*). 
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>) Supreme Court of the District of Columbia. 

Friday, Oclol)(*r loth, A. I). 1926. 

Tlic Court resumes its session pursuant to adjournment, 
Mr. Justice Hoehling, presiding. 


Bailee, J. 


Come as well tile Attorney of the Cnited States as the 
defendant in proper person, according to her recognizance 
and by her attorney (ieorge F. C. Hayes, Hspuire; and 
thereupon the defendant V motion for a new trial coming 
on to he heard, after argument hy Ihe counsel is hy the 
Court overruled: and thereupon it is demanded of the de¬ 
fendant what further she has to say why the sentence of the 
law should not he pronounced against her and she says noth¬ 
ing except as she has already said: whereupon it is con¬ 
sidered hy tin* Court that for her said oltonse the said de¬ 
fendant hr imprisoned in the Washington Asylum and Jail 
for the period of One (1) Year to take effect from and in¬ 
cluding the date of arrival of said defendant at said Asylum 
• • • 

and Jail: and t hereupon the defendant hy her attorney notes 
an appeal to the Court of Appeals of the District;of Colum¬ 
bia, from the judgment of the Court in this case: whereupon 
the Court tixes ihe amount of bond for cost* on ‘appeal at 
One Hundred Dollars or Fifty Dollars in cash, and the bond 
for the appearance of the defendant at One Thousand 
($1,000) Dollars: whereupon the defendant enters into a 
recognizance in the sum of One Thousand ($1,000) Dollars 
with J. W. Stewart as surety, to forthwith surrender her- 
s( If to the custody of the Marshal of the District to lx* dealt 
with and proceeded against according to law in case the 
judgment appealed from shall lx* aflirmed, or the appeal 
for any cause* dismissed, or the judgment lx* reversed and 
a new trial ordered, or if she, the said defendant, depart 
tIn* (Mart without leave. 
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(> Memoranda. 

October 1”), 11 >. Cost I»oik 1 on appeal approved and 

filed. 

Xovemher d, lP*Jb.— Bill of exceptions filed. 

December J, Dl2(>.—Amendments proposes! by l\ S. At¬ 
torney. filed. 

Order AUoicinff Amendments to Bill ot Exceptions. 

Filed January 7. 1D27. 


F{)on motion of counsel for the United States, and it ap¬ 
pearing to the Court that counsel for defendant has con¬ 
sented to the following order, it is by tin* Court, this 7th 

dav of January. A. D. 1J*27, 

• • 

Adjudged and ordere(l that tin* amendimuits filed by the 

United States, to the bill of exceptions submitted in tin* 

above entitled cause be and tliev are hereby allowed, and 

• • 

by this order stand incorporated in said bill of exceptions. 
Bv the (’ourt: 

JEXXIXOS BAILEY, 

Justice. 

I consent. 


CFORCE K. C. IIAYFS, 

At form ii for Defendant. 

RAYMoXD XEUDECIx ER, 

Asst. I\ S. Attn. 

7 Asst fin meat of Ermrs. 

Filed January 8, 1J*27. 


’Hie (Curt erre< 1 as follows: 

(1) In allowing the prosecutor, the Assistant District 
Attorney, to ask Dr. Arthur Curtis, character witness on 
behalf of the defendant, in the presence of tI k* jury, if In* 
had heard that the defendant was arrested April 22. 1J-2. 



MA15GAKKT CEAKK VS. UNITED STATES 


t 


oil a charge of pot it larceny in which t hi* firm of S. Kami 
Sons appeared as the complaining witness, over the ob¬ 
jection of counsel for the defendant. 

(2) In allowing counsel for the governments over the 
objection of counsel for the defendant, to ask 'Albert AY. 
Dumas, character witness for the defendant, in the presence 
of the jury, if he had heard that defendant was arrested 
April 22, 1922, on a charge of petit larceny in which tlie 
linn of S. Kami Sons appeared as the complaining wit¬ 
ness. 

(.*>) In allowing counsel for the Government, over the ob¬ 
jection of counsel for the defendant, to ask Charles Kdward 
Lane, character witness for the defendant, in the presence 
of the jury, if he had heard that the defendant was arrested 
April 22, 1922, on a charge of petit larceny in which the 
tirm of S. Kami Sons appeared as the* complaining wit- 
ness. 

(4) In overruliii.e: the motion for a new trial tiled and 
ariiiied on behalf of the defendant. 

(’>) In failing to irrant the motion for a new trial filed 
and ariiiied on behalf of the defendant. 

CRAXDAL MACKKYi, 
HKORCK K. C. IIAYKS, 

Attorneys for Dcfcmlmit . 


Seen: 


RAYMOND XKCDKCKKR, 

Asst. l \ S. At hi. 


s 


Supremo Court of the District of Columbia. 


Saturday, January Sth. A. I). 1927. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Iloehliiiii’, presiding. 


Xow comes here the defendant by her attorneys Messrs. 
Crandal Mackey and (leori^e K. C. Hayes, and prays the 
Court to si«rn and make a part of the record, her Bill of 
Ivxeeptions taken during tin* trial of tlu* case and filed with 
the Court on November •">, 192(5, which is accordingly done. 
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I )<st ;f uat mu of liccnrri. 


Filed January S. 1J27 


The clerk will please prepan* transcript of record for ap 
peal in the above entitle<i cause and include therein the 
following: 

I. May 11, U2b. Presentment and Indictment. 

'1. October Id, l‘J*Jb. Jury sworn “Verdict duilty," Dc- 
feiidant committed. 

J. October lb, lTJb. Motion for New Trial filed. 

4. October 111-.”). Recognizance for a]>pearance for 
sent ellce. 

b. October lb. 1 J2b. Motion for new trial argued and 
overruled. Kxception noted. Sentence<l to Washington 
Asylum and Jail for one (1) year to take effect effect from 
and including date of arrival. Appeal noted. Post bond 
of 81 no or sbo cash. Appeal bond on appeal fixed at 81,000. 
Appeal bond on appeal 81,000 taken with J. Walter Stew¬ 
art. surety. Post bond approved and filed. 

0. \o\einber b. 1‘JJb. Rill of Hxceptions tiled. Memo. 

b-A. Amendments proposed by P. S. Atty. Memo. 

7. January 7. l‘J'27. Consent order allowing amendnn*nts 
to Rill of i:\ceplions as submitted by Assistant District 
A11 orney. 

s. Rill of exceptions signed. 

!>. Assignment of Krrors. 

in. This order. 

(’RANDAL MACKFY. 

CFOKCF F. (b IIA VMS. 

At t nntrtfs fur I)rf cinldut. 

Seen : 

RAYMOND NFCDFClxFR, 

Asst. P. N. Attn. 


in 


Supreme Pourt of the District of Columbia. 


I n iTEi> States ok Amkiuca, 

Ihstnrt <>t ('atti)uhn \, ss; 

I, Frank F. Punninirham. (Jerk of the Supreme Court 
of the District of Columbia, hereby certify the foreiroinsf 
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]Kiwi's numbered from 1 : > 9, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein tiled, copy of which is made part of this 
transcript, in Criminal Cause Xo. 432(11, wherein United 
States is Plaintiff and Margaret (Mark is Defendant, as 
the same remains upon the tiles and of record in said Court. 

; 

In testimonv whereof, I hereunto subscribe me name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of ,January, 11)27. 

| Seal Supreme Court of the District of Columbia.] 

FRANK F. CUNNINGHAM, 

! Cirri:. 


11 In the Supreme Court of the District of Columbia, 

Holding a Criminal Term. 

('riminal. No. 43,2(11. 

Tin: United States 


vs. 

M akoake r ( M.ai.’K, Defendant. 

; 

A "tire <>t Sn 1/inrffat <>t />ill of I'jXcc pfmils. 

Please take notice that I shall lile 1 lie annexed bill of ex¬ 
ceptions in the above entitled cause, forthwith, and shall 
submit tin* same for settlement to Mr. .Justice Jennings 

Pailev on the St It dav of Januarv, A. I). 1927. 

• • • 

GFOKGH H. C. 1IAVFS, 

Attomcfj for Defendant . 

r r<> Raymond Xeudecker, Ks<p, 

Assistant District Attornev, 

Washington. D. (\ : 

1 hereby acknowledge service of the above entitled notice, 
together with copy of the annexed bill of exceptions this 
Sth dav of Januarv, A. D. 1927. 

RAYMOND XKUDHCKKR, 

Assistanf l\ S. Attorney, I). C. 
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12 In the Supreme <’ourt of the District of (’olumbia, 

1 1 o 1 <lin 14 * a ('riminal Term. 

(’riminal. Xo. 4b2(>l. 


I* 11 k I ’m i ku Statks 
vs. 

Maugakkt (’i.akk, Defendant. 

Bill at h.rrr jif mi/s. 

Be it re*me*inbe*re*d that this cause came on for trial before 
Mi*. Justice .burnings Bailey, (’riminal Division ( hie. Su- 
preme (’ourt of the District of (’edumbia, an* a jury duly 
impaneled and sworn to try the issued in said cause, on 
October 1J. 1J2J, the l nited States being ri*prese*nted by 
Raymond Xe*uele*oke*r. Ksepiire*. Assistant I’nited State*s At¬ 
torney, in and for the District of (’olumhia, and the defend¬ 
ant Margart (’lark, by (Ie*e>rge* K. (’. Hayes, Ksipiire, ln*r 
counsel. Trial of the above cause* was comnuuiced and 
concludes! on the date above give*n. Whereupon 

The I nit«*«l States, to maintain the issues on its part 
joined, called as a witness Lucy C. Cogswell, who testi¬ 
fied as follows: “My name is Huey (’. (’ogswcll. 1 live* at 
1(>12 First St ree*t Xort hwe*st. ( hi De*e*embe*r 22, 1J24, 1 was 
e*mple»ye*el at Lansburg and Brothers de*partme*nt store as 
telephone* o|)e*rator. 1 wore* to work that day a fur coat 
valued at two hundred and fifty dollars, whie-h was my own 
pre»perty. At about 2 :d() o\*h>e*k that alternoon. I plae*e*dthe 
coat at the* se*rvie*e* desk on the* tliirel floor e»t* the* ste>re*. 
Whe*n I < pi it work. I h >oke*e 1 for t In* e*oat anel it was genie. I 
re*poi'te*el the* h*ss te» the* Dedice*. 1 saw my coat again March 
21, l ( J2b. at Detective* I le*ad«iuarte*rs. 1 ielentifiod it as mv 
prope*rty and as the* coat I hael le>st. 

Id Where*u])e>n Clement P. Cox was eall<*d as a wit¬ 

ness fe>r tin* l'n?t e*e 1 State's anel te*stilie*el as follows: 
“1 know Margaret (’lark, the* ele»fe*nelant. I placed her 
under arrest as she* had the* e*e>at which Miss (’ogswell iden¬ 
tified ill her house it 1 SI4 Fighteenth Street, Northwest. 
It was in an apartment Xo. J. 1 asked her if she had such 


11 


MAKGAKET CL All K VS. UNITED STATES 

i 

a coat, she said she did. I asked her where she got it. 

Siie said she had tlie coat since Thanksgiving Day, 1924. 

She said the coat was brought to her house by a girl named 

Lottie Thomas. I asked her how she placed the date when 

she first saw tin* coat and she said she knew she had it on 

Thanksgiving Day, 1924, because she went to a foot ball 

game that dav at Howard Universitv and she wore the coat 
* • • 

to the game. When I asked her for the coat, she opened her 
closet and I saw a number of dresses and coats hanging in 
the closet." I 

Whereupon Bagby R. King was called as a witness for 
the United States and testified as follows: “I am a de¬ 
tective attached to the Metropolitan Police Department; 
that in company with Detective (’ox I went to promises 
1S14 Eighteenth Street, Northwest, and went to Apartment 
Xo. 9. Margaret ('lark lived there. Miss Cogswell's coat 
was in the closet. The defendant willingly opened a closet 
door and permitted us to look at the coat and: we saw a 
number of dresses and coats there. The defendant told 
Detective Cox sin* had the Cogswell coat on Thanksgiving 
Dav, 1924, said it was brought there bv a girl named Lot- 
tie Thomas. 1 told her the coat was not lost until some 
time in late December, 1924. Sin* said sin* didn't know 
about that, that it was brought there by Lottie Thomas 
and she supposed it belonged to Lottie Thomas; that she 
wore it to a foot hall game at Howard University on 

Thanksgiving Dav. 1924." 

• • • 

Whereupon tin* (loveniment rested its case in 'chief. 

W hereupon the defendant moved the court to direct a 
verdict of not guilty in favor of the defendant, the court 
overruled the said motion and exception was noted. 

14 Dr. A. L. Curtis, of 1717 “You" St., XI W., who 
testified that Ik* had known the defendant, Margaret 
(’lark for a period of eight (S) years; that he had lived in 
the same neighborhood with her. and that he knew others 
in the community in which she lived who knew her and 
that her reputation in the community as an honest and law 
abiding citizen was good. On cross examination the wit¬ 
ness was asked bv the Assistant District Attoriiev if he 

• • 

knew the defendant under the name of Margaret Frazier, 
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to which lie replied In* did not. 'Ie was further asked it 
lie knew the defendant under tin* name of Mariraret Roney, 
to which he replied In* did not. Thereupon the witness was 
asked by counsel representinir the (lovernnient if, during 
his acquaintance with the defendant and during his ac¬ 
quaintance* with tin* people in tin* neighborhood in which 
she lived, lie had heal’d that, on February Id, 192.), she 
was convicted in: the Police* Uourt of tin* District of (o- 
lunihia of tin* offense of illegally possessing intoxicating 
liquor, in which case Policeman X. <). Holmes appeared as 
the complainant. 'Phis question was objected to by counsel 
for tin* defendant, the objection overruled, and the witness 
replied that he had not heard of the conviction. Thereupon 
tin* witness was asked by counsel for the (lovernnient if he 
had not heard, durinir his acquaintance with tin* defendant 
and durinir his acquaintance with the other persons in the 
neighborhood in which sin* lived, that tin* defendant was 
arrested April 22, 1922. on a charge of petit larceny in 
which the firm of S. Kami Sons appeared as the complain¬ 
ing witness. To this question counsel for tin* defendant 
objected and excepted. I lie witness replied that lie had 
not so heard. Founsel for the (lovernnient and counsel 
for the defendant then approached the Bench and there 
counsel for tin* defendant called to the attention of the 
Court that the alleged arrest referred to was at a time 
much prior to tin* time alleged in tin* indictment upon which 
the defendant was heinir tried and was not in any wise 
connected with-tin* matters and thinirs complained 
lb of in the indictment in question in this cause and was 
prejudicial to tin* defendant and denied her a fair 
trial and tended to convey to the jury the idea that she 
had been convicted of larceny which was untrue and to 
cause the jury to believe that she was an habitual thief 
and deprived her of the presumption of innocence and 
tended to excite the prejudice and passion of the jury 
airainst her. But tin* objection of the defendant was over¬ 
ruled and the defendant then and then* airain excepted and 
thereupon the witness answered by saying that he* had 
never heard of anv such arrest. 


Thereafter, the said defendant called as a character wit¬ 
ness Albert W. Dumas, a medical student at Howard Uni¬ 
versity, who testified that he knew the defendant p-rsonally 
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and had known her for a period of live (5) years and that 
lie knew numerous other persons who knew her in the com¬ 
munity in which she lived and that her reputation was 
excellent unions those persons for honesty and as a law 
abiding citizen. On cross examination the witness was 

asked hv the Assistant District Attornev if lie knew the 
• • 

defendant under the name of Margaret Frazier, to which 
he replied he did not. He was further asked if he knew 
the defendant under the name of Margaret Honey, to which 
Ik* replied he did not. Thereupon the witness was asked 
l>y counsel representing the Government if, during his ac¬ 
quaintance* with the defendant and during his acquaintance 
with the people in the neighborhood in which she lived, 
he had heard that, on Februarv 1(5, 19*2."), she was convicted 
in the Police (hurt of tin* District of Oolumbia of the of¬ 
fense of illegally possessing intoxicating liquor, in which 
case Policeman X. (). Holmes appeared as the complainant. 
This question was objected to by counsel for the ^defendant, 
tlu* objection overruled, and the witness replied that lie had 
not heard of the conviction. Thereupon the witness was 
asked by counsel for the (lovernment if lie had not heard, 
during his acquaintance with tin* defendant and (luring his 
acquaintance with the other persons in tin* neighborhood 
in which she lived, that the defendant was arrested 
lb April 22. 1923, on a charge of petit larceny in which 
tlu* firm of S. Kami Sons appeared as the complain¬ 
ing witness. To this question counsel for the defendant 
objected. The witness replied that he had not so heard. 

The defendant then called as a character witness one 
Charles E. Lane, Manager of the Lincoln Theatre, Wash¬ 
ington, 1). ('.. who testified that lie had known the defend¬ 
ant for a period of six (b) years and that he knew other 
persons in the community in which she lived who knew 
her and that her reputation for honesty and as a law abid¬ 
ing citizen was good. On cross examination tin* witness was 
asked by tin* Assistant Distinct Attorney if hoi know the 
defendant under the name of Margaret Frazier, to which 
In* replied he did not. lie was further asked if he knew 
the defendant under tin* name of Margaret Honey, to which 
he replied he did not. Thereupon the witness was asked 
by counsel representing the Government if, during his ac- 
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quaintuncc with the <lc*t\-ii(l;int nu-l during his acquaintance 
with tin* people* in the neighbe>rhe>oel in which she lived, lie 
had heard that, on hVbruary Id, 192”). slie was convicted 
ill the Police Court of the District of Coluinhia of the of¬ 
fense of illegally possessing intoxie-ating liquor, in which 
case Policeman X. (). Holmes appeared as the complainant. 
This question was objected to by counsel for tin* defend¬ 
ant. the objection overruled, and the witness replied that 
lie had not heard oi the conviction. 1 hereupon the witness 
was asked by counsel for the (ioverninent if he had not 
heard, during his .acquaintance with the defendant and dur¬ 
ing his acquaintance with tin* other persons in the neigh¬ 
borhood in which she lived, that the defendant was arrested 
April 22. 1 i*22. on ;i charge of petit larceny in which the 
linn of S. Kami Sons appeared as the complaining witness. 
To this question counsel for the defendant objected and ex¬ 
cepted. The witness replied that ho had not so heard. 

Whereupon thi* defendant, to further maintain the issues 
upon her part joined, testified in her own defense as fol¬ 
lows: “My name is Margaret Clark. 1 have lived in Wash¬ 
ington all my life: 1 was not in the store of Lans- 
1< burgh and Brother December 22, 11)24: 1 did not 
take* a fur coat, or any other coat from the service 
desk on the third Moor ot this store: the coat which the 

detectives got in mv house was brought there bv Lottie 

• v • 

Thomas: I had known Lottie Thomas since August. 1924: 
she came t<> visit me: she used to live in Baltimore: she 
came to see me several times and on one occasion brought 
a trunk and some clothes there: about three or four davs 
before Christmas, she came back and got her things and 
her trunk: I think it was some time about Thanksgiving 
when Lottie tirst showed up at my apartment with a fur 
coat on: she said she had gotten the coat in Baltimore; T 
never knew where the coat came from: it was hanging in 
my closet when the detectives came: 1 willingly showed 
them all mv clothes: 1 did not tell them that I had this 
fur coat at mv house since '1 hanksgiving Day. 1924, I told 
them 1 didn't know when it was that the coat was brought 
there by Lottie* Thomas: I did not tell the detectives that 
Lottie* Thomas we»re the* e*e>at to a foot ball game* at How¬ 
ard University e>n Thanksgiving Day, 11*24: I ehui't know 
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where Lottie Thomas is today; I think she lives in Balti¬ 
more: I had nothing to do with the taking of the coat and 
know nothing about it.' ? 

On cross examination the witness testified that she had 
been over to Baltimore two or three times in an effort to 
find Lottie Thomas; knew that she sang in a cabaret in 
Baltimore, but couldn't find her; one time had her address 
but it was lost; doesn't know where Lottie Thomas is 
todav; Lottie Thomas had worn the fur coat manv times; 
that she had no arrangement with Lottie Thomas regard¬ 
ing how long she would visit witness, that she came wlien- 
ever she wanted to: that tliev exchanged visits with each 
other; in response to a question by the Assistant District 
Attorney, she said she was the same Margaret (dark who 
pleaded guilty to illegal possession of intoxicating liquor 
in the Police Gourt. in which case Detective X. ;0. Holmes 
was the complaining witness and the arresting officer. 

Thereupon defendant's counsel announced that he rested 
her case. 

18 Whereupon the Gourt ( M r. .Justice Bailey) charged 

the jury as to the presumption of defendant’s in¬ 
nocence; the requirement that the burden was on the Gov¬ 
ernment to prove the charge of tin* indictment beyond a 
reasonable doubt: that tin* testimony adduced from de¬ 
fense witnesses, to which objection and exception had been 
made by defense counsel, relative to the fact as to whether 
or not they had heard of the conviction of the defendant 
on a charge of illegal possession of intoxicating liquor, and 
her arrest on a charge of petit larceny, was admissible, 
not as substantive evidence against the defendant, but 
merely for the purpose of affecting the credibility of said 
character witnesses: that said testimony was not to be con¬ 
sidered by the jury as bearing upon the question of the 
guilt or innocence of tin* accused in any manner whatso¬ 
ever, but that it was admitted for the purpose as stated 
above. 

I poll the matter being submitted to the jury, after due 
deliberation, a verdict of “Guilty” was returned. 

Thereafter, and on the lbtli of October, A. D. 1923, the 
defendant, through her attorney, filed a Motion for a New 
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Trial, which was, seasonably arirued aii<l taken under ad¬ 
visement hv the Court. 

On the lath of October. A. D. 192b. tin* Court overruled 
the Motion for a Xo\v 'Trial, to which action ot* the Court 
an exception was duly noted. The defendant was there¬ 
upon sentenced to the Washington Asylum cV .Jail Tor a 
period of one (1) year. From which said judgment of the 
Court an appeal was noted: and the proper bonds iixed and 
executed. 

And thereupon, as all of said exceptions were duly noted 
and allowed as aforesaid, and duly entered upon the min¬ 
utes of the Court, and because the matters and things 
hereinbefore recited as regards the evidence adduced are 
not matters of record, in order to make the same a part 
of the record herein, which is hereby ordered so that the 
defendant may have her case reviewed on appeal, tin* de¬ 
fendant. by her attorneys, moves the Court to siirn and 
seal this, her Bill of exceptions, to have the same force 
and etfect as if each and every one ot* said excep- 
19 tions had been separately signed and sealed, which 
Motion is hereby granted by the Court: and there¬ 
upon, the detendant tenders this, her Bill of exceptions, 
and requests the Court to sum and seal same, which is ac¬ 
cording v done, now for then, this St 1 i dav of Januarv, 
A. I). 11)27. 

jexxixr.s bailey. 

Just let'. 

We consent to the forejroinir: 

RAVMoxi) xecDeceeic 

. 1 ss t staiiI t itited States Attorney. 

ceoK'ce e. c. uAves, 

Attonn ii for Dcffn/tmit . 
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STATEMENT OF CASE. 

This case was commenced in the Supreme Court of 
the District of Columbia by the filing of an indictment 
on the lltli of May, A. D. 1925, charging the appellant, 
hereinafter called the defendant, with the crime of 
grand larceny, the indictment alleging that one Mar¬ 
garet Clark did feloniously steal one coat, of the value 
of two hundred and fifty dollars, the same being the 
property of one Lucy C. Cogswell. The case was 
called for trial before the Honorable Jennings Bailey, 
Associate Justice of the Supreme Court of the Dis- 
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trict of Columbia, and a jury, on the 13th day of Oc¬ 
tober, A. 1). 1925, and on the same date a verdict of 
guilty was returned by the jury. A Motion for a New 
Trial was filed on the 16th of October, A. D. 1925, and 
subsequently and on, to wit, October 15, 1926, the Mo¬ 
tion was overruled and the sentence of the Court was 
announced as one (1) year in the Washington Asylum 
and Jail. From this judgment of the Court and im¬ 
position of sentence an appeal was noted, duly per¬ 
fected, and is now properly cognizable before this Hon¬ 
orable Tribunal. 


The United States produced as a witness Lucy C. 
Cogswell, who testified that her coat was taken from 
LansburglUs Department Store, where she was em¬ 
ployed, on December 22, 1924, the coat being removed 
from the service desk on the third floor, where she had 
placed it about 2:30 o’clock in the afternoon, it not 
being there when she quit her employment that even¬ 
ing. She identified the coat which she found at Head¬ 
quarters as her coat, which coat was likewise identi¬ 
fied as the coat taken from the apartment of Margaret 
Clark, by the detectives who thereafter testified. On 
behalf of the Government, Officer Clement P. Cox tes¬ 
tified that he had arrested the defendant, at apart¬ 
ment No. 9, 1814 Eighteenth Street, Northwest. That 
at the time of her arrest the defendant stated that she 


had had the coat since Thanksgiving in her apartment, 
but that it belonged to a girl by the name of Lottie 
Thomas, who had worn it on Thanksgiving Day, that 
being the date when she first saw the coat. In this 


testimonv he was corroborated bv Officer Bagbv R. 
King, both of the officers being members of the Met¬ 
ropolitan Police Department, attached to Headquar¬ 
ters. The Government rested its case on this testi- 
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mony; and a motion then made by the defendant for 
a directed verdict was overruled, to which overruling 
an exception was duly noted. 

The defendant produced three (3) character wit¬ 
nesses. Dr. A. L. Curtis, Mr. Albert W. Dumas, and 
Mr. C 'harles E. Lane, the former a practicing physi¬ 
cian of a number of years’ standing in this community, 
the second a student in Howard Universitv, and the 
latter, the then manager of the Howard Theatre, who 
testified that they had known the defendant for eight 
(8), five (5) and six (6) years respectively, and that 
they, respectively, knew that her reputation in the 
communitv in which she lived, for honestv and as a law 
abiding citizen, was good. Each of these character 
witnesses, over the objection of counsel for the defen¬ 
dant, was asked, among other things, if he had heard 
during the period of his acquaintance with the defen¬ 
dant that the defendant was arrested on April 22, 
1923, on a charge of petit larceny, in which the firm of 
S. Kanns Sons appeared as complainant. In each in¬ 
stance the witness answered that he had not. The de¬ 
fendant took the stand in her own behalf and testified 
that she had not been in LansburglTs Department Store 
on December 22, 1924, and that she had not taken any 
coat, as charged. She testified that the coat which the 
detectives took from her house was brought there by 
a girl bv the name of Lottie Thomas, whom she had 
known since about August, 1924. She stated that this 
Thomas girl used to live in Baltimore, and had vis¬ 
ited her on several occasions, leaving her trunk there 
at one time. She denied that she had told the officers 
that Lottie Thomas wore the coat to a football game 
on Thanksgiving, saying that she had told them 
that she did not know when it was that Lottie Thomas 
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had brought the coat to her apartment. She denied 
that she had taken the coat or that she had anything 
to do with it. She stated that she had given the ad¬ 
dress of Lottie Thomas in Baltimore, as she had known 
it, to the officers, and further said that she went to 
Baltimore on two or three occasions in an effort to find 
Lottie Thomas since the time of her arrest on the 
charge here referred to, and that she had information 
that she was singing in a cabaret there, but was unsuc¬ 
cessful in locating her. 

ERROR RELIED UPON. 

The defendant relies upon the following error: 

1. That Court erred in allowing the character wit¬ 
nesses to be asked the question if they respectively 
had heard that the defendant was arrested April 22, 
1923, on a charge of petit larceny in which the firm of 
S. Kanns Sons appeared as the complaining witness, 
over the objection of counsel for the defendant. 

ARGUMENT. 

In asking the character witnesses produced by the 
defendant, after they had testified to her general good 
reputation in the community in which she lived for hon¬ 
esty and as a law abiding citizen, whether they had 
heard of her arrest on a charge of petit larceny on 
April 22, 1923, in which the firm of S. Kanns Sons ap¬ 
peared as the complaining witness, there was one re¬ 
sult accomplished, and one result only, and that was 
to prejudice the jury against the defendant. The rep¬ 
utation of the defendant could not and should not have 
been affected by the fact alone of an arrest, nor 
should the knowledge of an arrest of itself have been 
sufficient to render incredible or even to in any sense 
detract from the testimonv of the witnesses to the 
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effect that the reputation of the defendant for honesty 
and as a law abiding citizen was good. How signifi¬ 
cant it is that the question asked had reference to an 
arrest on a larcenv charge and further that the al- 
leged arrest was on a charge of stealing from a de¬ 
partment store: the exact situation for which the de¬ 
fendant was then standing trial. Was the defendant 
ever so arrested? If so, why was the matter not pros¬ 
ecuted to a conviction? The knowledge of these de¬ 
tails, the reason the question should have been asked 
at all, we are not allowed to know. To inquire into 
these details would have been simply opening the door 
to immaterial and irrelevant testimony, which, in spite 
of any sort of explanation, could tend but to preju¬ 
dice the defendant. Not to inquire meant the leaving 
in the minds of the jury the impression of a prior of¬ 
fence committed by the defendant, of a nature sim¬ 
ilar to the one for which she was then being tried. 
This makes apparent the prejudicial error of which the 
defendant now complains. The question of her good 
reputation was a vital proposition to this defendant. 
The nature of her defense was such as made it impor¬ 
tant for her to have the jury impressed with the fact 
that a person of a reputation such as she bore in the 

communitv was unlikelv to have committed the offense 
+ * 

charged. There was no denial on the part of the de¬ 
fendant that the coat was in her apartment, she 
promptly showed same to the detectives; but she ex¬ 
plained its presence there as being the property of one 
Lottie Thomas, a friend of the defendant’s and a for¬ 
mer visitor at the defendant’s apartment. Finding 
herself thus situated and with the necessity forced 
upon her of explaining the presence of the coat in her 
apartment, it was of paramount importance so far as 
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the defendant was concerned that this circumstantial 
evidence against her be met by every possible element 
that might be urged in her favor; and any reference or 
allusion to the effect that she had committed other of¬ 
fences than the one she was then facing trial for, when 
she was not in a position to explain or comment upon 
the alleged occurrence, was to her definite detriment, 
and was a denial to her of that fair trial to which she 
was entitled. The defendant could onlv show through 
character witnesses her general reputation in the com- 
munitv for honestv and as a law abiding citizen. For 
the Government to be allowed to impeach that reputa¬ 
tion by questions asked the character witnesses as to 
specific acts of misconduct was improper. 

In People vs. Sharp, 107 X. V. 427, in which case the 
defendant was answering a charge of bribery, the Court 
said: 


“If Sharp had given evidence of good character 
the prosecution might have answered by proof that 
his character was bad, but I believe it has not been 
thought by any judicial tribunal that such evi¬ 
dence could be given in anticipation of proof from 
the defendant, nor that an issue upon it could be 
tendered by the prosecution. * * * But even in 
the case I have supposed such evidence would be 
of general reputation only, and not of particular 
acts by which reputation is shown.” 

The general doctrine is the same practically through¬ 
out the country, and with variations only as to the na¬ 
ture of the proof offered and as to whether the same 
comes as a result of cross-examination of the charac¬ 
ter witness or the offering of rebuttal testimony to 
show the bad character of the defendant, emphasis is 
had upon the fact that a direct or indirect showing of 


7 


a particular act of misconduct is not a proper way to 
meet evidence of good character, and the allowance of 
same is uniformly held to be error. The following 
citations will bear out the theory here advanced, a de- 
tailed reference to some of which will be hereafter 
undertaken: 

Gifford vs. People, 87 Ill. 210. 

Aiken vs. People, 183 Ill. 215. 

State vs. Sprague, 64 N. J. L. 419. 

Bullock vs. State, 65 N. J. L. 557. 

Com. vs. O'Brien, 119 Mass. 342. 

People vs. Sharp, 107 X. Y. 427. 

People vs. Gaasbeck, 189 X. Y. 408. 

State vs. Dickerson, 77 Ohio St. 34. 

Olive vs. State, 11 Xeb. 1. 

Xelson vs. State, 32 Fla. 244. 

Fox vs. Commonwealth, 8 Kv. L. Rep. 255. 

State vs. Crowe, 39 Mont. 174. 

State vs. Green, 127 La. 830. 

Ellis vs. District of Columbia, 45 D. C. App. 384. 

Boyd vs. U. S., 142 U. S. 450. 

Moore vs. U. S., 150 U. S. 57. 

In the case of Commonwealth vs. O'Brien, 119 Mass. 
342, cited above, the proposition here urged is well 
expressed. In this case there was an indictment for 
an assault; and the testimony of character witnesses 
was attempted to be offset by the offering of rebuttal 
testimony as to specific acts of misconduct. The Court, 
in the Opinion, said in part: 

“The defendant called witnesses who testified to 
his general reputation as a peaceable and quiet 
citizen. The government was then allowed to 
prove that the defendant had been indicted for 
an assault, and to put in evidence an indictment, 
wherein he was, with other persons, indicted for 
an assault upon John Walsh. * * * The evidence 
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thus admitted to meet evidence of general reputa¬ 
tion was in substance that the prisoner had commit¬ 
ted another assault and had in court admitted or 
confessed the same by a plea of guilty. And the 
question is can a particular fact be proved to rebut 
evidence of a general reputation. Where a party 
undertakes to show that his reputation is good or 
that the reputation of the other party or a witness 
is bad, he cannot put in evidence of particular facts 
to prove the general reputation he is endeavoring 
to establish and to meet evidence of general repu¬ 
tation the opposing party may put in evidence to 
the contrarv of a like general character. But he 
cannot prove particular facts for the reason that 
a particular fact does not necessarily prove or es¬ 
tablish a general reputation or fairly meet the 
issue presented, and may also raise collateral is¬ 
sues, and for the further reason that while a party 
is presumed always to be ready to defend his gen¬ 
eral reputation, he is not expected to be prepared 
to meet a distinct and specific charge. Peterson 
vs. Morgan, 116 Mass. 350.” 


Our opponents will doubtless attempt to differentiate 
between a case of the character above cited and the 
one here considered, but attention is had to the fact 
that in the instant case there is simply an attempt to 
do indirectly what is made the subject of prohibition in 
this Massachusetts case. 


Again, and in a proposition more akin to the error 
here complained of, in State vs. Holly, 71 S. K. 450, a 
North Carolina case, where the defendant was accused 
of murdering a man, the Court thus refers to an error, 
similarly accomplished: 


“We also think there was error in allowing the 
State to ask Dr. Bell, who testified to the good char¬ 
acter of the prisoner, if he had not heard that the 
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prisoner had been accused of killing his wife, and 
his reply: ‘Not until after the present charge 
was brought.’ ” 


A question as to whether one had heard of the ac¬ 
cused being charged with some other similar offense is 
very similar to the query as to whether one had heard 
of the arrest of the defendant on a similar charge. 
Both are destined to do but the one thing—prejudice 
the minds of the jurors—and are likewise error. 

A very well reasoned case on this subject is State vs. 
Dickerson, 82 X. E. 969, a case coming from the Su¬ 
preme Court of Ohio. In this case there was an Indict¬ 
ment for murder. A character witness for the defen¬ 
dant, on cross-examination by state was asked whether 
he had heard certain reports in the neighborhood con¬ 
cerning evil things that the defendant had done (spe¬ 
cifically referring to the killing of someone’s sheep, 
the putting of poison in milk to be given to another’s 
hogs, injuring a neighbor’s saw-mill, etc.). The error 
in this case was emphasized and carried forward by 
the fact that the defendant was put back on the stand 
and in answer to questions specifically denied the com¬ 
mission of the various charges about which the ques¬ 
tions were asked, thus going into immaterial and in¬ 
competent testimony. The Court in this case said: 


“It is not competent for the state, in cross-ex¬ 
amination of such witness as to the good charac¬ 
ter of the accused, to prove thereby that prior to 
the commission of the alleged crime he had heard 
rumors or reports in the community where he re¬ 
sided that he had committed certain other crimes 
of various characters, and to permit such latitude 
in cross-examination of such witness is error.” 
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A case which will be particularly enlightening and 
helpful in the consideration of this proposition is that 
of Aiken vs. People, 55 X. E. 695, considered by the 
Supreme Court of Illinois. The trial was for murder 
of a woman, in producing an abortion, from the effects 
of which she died. The defendant produced witnesses 
who testified that his general reputation as a peaceable 
and law-abiding citizen in the neighborhood where he 
resided was good. The Court in this instance held that 
it was reversible error to allow the prosecution, on 
cross-examination, to show that such witness had heard 
that the defendant had committed and had been accused 


of other crimes, in which he “was interested or impli¬ 
cated,” stating that proof of good character cannot be 
rebutted by proof of particular criminal acts. Some 
of the questions in the cross-examination might be here 
quoted, as the questions referred to the commission of 


similar offenses as the one for which the accused was 


standing trial, exactly as was true in the instant case: 


“Q. Did you ever hear any talk about trouble 
between him and a woman of a criminal character? 

A. Whv, L have heard a great manv things what 
Dr. Aiken should have been implicated in, in re¬ 
gard to women. Whether a word of it is true, I 
don't know. 

Q. Did you ever hear anything to the effect— 

anv rumor—that he had assisted anv woman or 
» • 

women in getting rid of a child? (Objection. 
Overruled, and exception.) 

A. No, sir.” 

As above suggested we consider these questions and 
answers important because they create a similar situa¬ 
tion as to the one resulting from the questions and 
answers from the character witnesses in this case. A 
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quotation from the Opinion of the Court will show the 
attitude assumed by the Illinois Court and will, we 
believe, detine the rule which should be laid down in 
matters of this kind: 

“The general character of a person is the esti¬ 
mate in which he is held in the neighborhood where 
he has resided. In some cases of circumstantial 
evidence, where the evidence for the people and 
the defendant is nearly balanced, good character 
may be very important to the defendant's defense. 
This court has held that particular acts of miscon¬ 
duct are never admissible in rebuttal of the de¬ 
fendant's good character. In McCarty vs. People, 
51 Ill. 2.‘> 1, the question arose whether, after the 
defendant had given evidence of his good character 
by general reputation, the trial court erred in per¬ 
mitting the prosecution to give in evidence par¬ 
ticular acts of misconduct or crime in rebuttal, and 
that by rumors and reports in the country. The 
Court held the admission of the evidence errone¬ 
ous and reversed the judgment for that error 
alone. In the decision of the case it was said: 
‘Were this the law no person arraigned for crime, 
in which his uniform good character prior to the 
alleged offense, which this court has said is an ele¬ 
ment proper for the jury to consider in the trial 
of all offenses, had been established by testimony, 
would incur the risk attendant upon the produc¬ 
tion of such proof, if it could be rebutted by proof 
of rumors or reports of particular abberations. 
Every man is presumed ready at all times to de¬ 
fend his general character, but not his individual 
acts. Of those he must have due notice. No matter 
how pure one’s life may be, he would hardly ven¬ 
ture upon the proof, if to be followed by such con¬ 
sequences. This rule was recognized and approved 
in Gifford vs. People, 87 Ill. 210, where Gifford 
the plaintiff in error was convicted of the crime 
of rape.” 
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The principle is again enunciated in 34 Texas 134, in 
the case of Gibbs vs. State, in which it is said: 


“In rebuttal to evidence of good character, the 
state cannot prove particular instances of the 
defendant's criminal conduct, not connected with 
the charge for which he is being tried.” 


In the case of Boyd vs. United States, 142 U. S. 450, 
the Supreme Court of the United States, not with re¬ 
spect to the testimony of character witnesses, but on 
the broader and fundamental proposition involved of 
getting before the jury evidence of other offenses other 
than the one for which the accused is standing trial 
conformed to the holdings throughout the country, as 
hereinbefore indicated. This was an indictment for 
murder, and the syllabus of this case reads in part as 
follows: 


“On the trial of a person indicted for murder, 
it appeared in evidence that the killing followed 
an attempt to rob. The Court admitted, under ob¬ 
jections, evidence tending to show that the pris¬ 
oner had committed other robberies in that neigh- 
borhood on different days, shortly before the time 
when the killing took place and exceptions were 
taken. Held: that the evidence was inadmissible 
for any purpose.” 

In this case it was urged that the evidence of sev¬ 
eral robberies committed prior to the shooting should 
be admitted on the ground that the evidence as to what 
occurred at the time of the shooting left the identitv 
of the defendants in some doubt, and that the facts 
connected with the robberv of Kigsbv, showing that 
the defendants and Davis were all engaged in it, and 
were together only the night before Dansby was shot, 
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tended not onlv to identify Standlev and Bovd. but to 

♦ %■ » 7 

show that they came to the ferry for the same purpose 
with which they went to Rigsby’s house, namely, to 
rob, and plunder for their joint benefit, etc. Mr. Justice 
Harlan, in delivering the Opinion of the Court, said, 
among other things: 

“Those robberies mav have been committed bv 

* » 

the defendants in March, and yet they may have 
been innocent of the murder of Dansbv in; April. 
Proof of them only tended to prejudice the defen¬ 
dants with the jurors, to draw their minds away 
from the real issue, and to produce the impression 
that they were wretches whose lives were of no 

value to the community and who were not entitled 

•• 

to the full benefit of the rules prescribed by law for 
the trial of human beings charged with crime in¬ 
volving the punishment of death. Upon a careful 
scrutiny of the record we are constrained to hold 
that in at least the particulars to which we have 
adverted, those rules were not observed, at the 
trial below. However depraved in character, and 
however full of crime their past lives may have 
been, the defendants were entitled to be tried upon 
competent evidence, and only for the offence 
charged.” j 

We consider the above opinion of great importance 
in the consideration of the instant case because so 
flagrant a violation of the rights of the defendant we 
anticipate to be justified in but one attempted man¬ 
ner, and that is that the Government will take the po¬ 
sition that the questions asked the character witnesses 
were not asked with the idea of calling the attention of 
the jury to another offence, but rather to go to the 
credibility of the character witnesses. This, we say, 
is but a camouflaged attempt to do indirectly what the 
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law forbids being done directlv. It is noteworthy in 
this connection, that in the case last above cited the 
Court held the objectionable evidence admissible for 
no purpose. We respectfully urge that with the na¬ 
ture of the case already outlined and with the nature 
of the question brought to the attention of the trial Jus¬ 
tice, that any discretion which the said Justice might 
have had a right to exercise should have given way to 
the fact that the question asked had no bearing upon 
the question at issue, and was calculated but to preju¬ 
dice the accused in the minds of the jurors. And in this 
connection it is again emphasized that the credibility 
of the witnesses could not or should not have been 
effected by their knowledge or lack of knowledge of an 
arrest on a particular charge, an arrest alone in no 
sense indicating guilt, and without details being in no 
measure a criterion or indication of a person’s charac¬ 
ter or reputation. This question of the admission of 
evidence being addressed to the discretion of the Court, 
is made subject to the above suggested prohibition in 
the case of Moore vs. United States, 150 t\ S. 57, in 
which the Court in its Opinion lays down the following 
doctrine: 


“As intimated in the case of Alexander vs. U. 


S. 138 U. S., 


353, where the question relates to the 


tendency of certain testimony to throw light upon 
a particular fact, or to explain the conduct of a 


particular person, there is a certain discretion on 
the part of the trial judge which a court of errors 


will not interfere with, unless it manifestly appear 
that the testimony has no legitimate bearing upon 
the question at issue, and is calculated to preju¬ 
dice the accused in the minds of the jurors.” 
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But, we do not have to look for precedents for the 
proposition for which we are contending beyond the 
Courts of our own jurisdiction. This Honorable 
Tribunal, in the case of Ellis vs. District of Columbia, 
45 D. C. Appeals, 384, lays down a doctrine which 
would seem to render impossible the allowance of the 
thing of which this defendant complains. The de¬ 
fendant in the Ellis case, above referred to, was con¬ 
victed on a charge of indecent exposure. The lower 
Court allowed, over the objection of counsel for the 
defendant, a witness to testify that he had knowledge 
of the fact that prior to and at the time of the occur¬ 
rence in question the defendant maintained in an ad¬ 
joining apartment improper relations with a woman 
named; and after the defendant had offered testimony 
tending to show that his reputation for morality and 
decency was good, he was required to testify, over his 
objection, that his wife had filed a suit for absolute di¬ 
vorce against him, naming the woman referred; to by 
the other witness as co-respondent. He admitted that 
such a suit had been filed, charging him with having 

committed adulterv on divers occasions with the woman 

* 

named, but further testified that the bill had been dis¬ 
missed and that at the time of the trial he was living 
with his wife. In passing upon the propositions thus 
given rise to, and, as it would seem, settling the pres¬ 
ent controversy, Mr. Justice Kobb said: 


“For many reasons the general rule is that a 
defendant may not be convicted except upon evi¬ 
dence tending to support the particular charge 
against him, and hence that evidence tending to 
show him guilty of unconnected offenses must be 
excluded. Much has been written upon the subject, 
but after all, the test is whether the matter relied 
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on has such a connection with the crime charges 
as to l>e admissible on any ground. 

it also was error to permit the inquiry concern¬ 
ing the charges made against the defendant in the 
divorce proceeding. Of course, if a defendant in¬ 
troduces evidence of good character, it is compe¬ 
tent for the prosecution to meet it, hut not by 
showing particular acts or specific acts. Com. vs. 
O'Brien lib Mass. 342; Bullock vs. State, 65 X. J. 
L. 557, People vs. Sharp, 107 X. V. 427; People vs. 
Van (Jaasheck, ISO X. V. 408. The reason for this 
rule is that while it is assumed that every person 
is capable at any time of sustaining his general 
reputation, it would be unreasonable to expect 
anyone to be prepared, without special notice, to 
meet specific charges of bad conduct. Furthermore, 
to permit evidence of specific acts inevitably would 
lead to the raising of a number of collateral issues, 
thus obscuring the main issue." 


As before suggested, it is anticipated that the al¬ 
lowance of the testimony referred to as being objec¬ 
tionable will be attempted to be justified by the allega¬ 
tion that same was introduced simply for the purpose 
of testing the credibility of the character witnesses, 
hereinbefore referred to. The same sort of a reason 
was put forward in the Ellis case, above quoted from. 
In answering that proposition, and evidencing its un¬ 
soundness, Mr. Justice Robb, speaking further in his 
Opinion, said: 


“It is sought to sustain the testimonv last above 
treated on the ground that it tended to test the 
eredibilitv of the defendant as a witness. The rule 
is that where an accused party waives his consti¬ 
tutional privilege of silence and takes the stand in 
his own behalf, the prosecution may cross-examine 
him ‘with the same latitude as would be exer- 
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cised in the case of ail ordinary witness’; (Fitz¬ 
patrick vs. United States, 178 U. S. 304), but we 
fail to perceive wherein a mere allegation in an 
entirely independent and noil-related proceeding 
affected his testimony here. On the other hand, 
we can readily perceive that the bringing of such 
an allegation to the attention of the jury, in the 


circumstances of this case, was highly prejudicial. 
It was so obviously an attempt to supplement the 
statement of the janitor and bring to the atten¬ 
tion of the jury prejudicial matter having no le¬ 
gitimate tendencv to lessen the eredibilitv of the 
witness that there was no room for the exercise of 
discretion on the part of the court. 

The judgment must he reversed, and the cause 
remanded for a new trial.” 


We respectfully submit that the reasoning set forth 
and even the phraseology adopted in the latter part of 
this Opinion entirely lit the situation in the present 
case and would or should be appropriately adopted as 
the answer to the claim of this appellant. The ques¬ 
tions asked the character witnesses would certainly 
have no legitimate tendencv to lessen the eredibilitv of 
the witnesses, and were but an offer to the jury of pre¬ 
judicial matter against the defendant. The case of 
Simpson vs. United States, 184 Fed. 817 would seem 
to further emphasize this contention in language fol¬ 
lowing : 


“Where a witness had testified that he was ac¬ 
quainted with the reputation of accused as a law- 
abiding, law-obeying, and law-observing man, and 
that his reputation as such was good, a further 
question as to whether, if anything derogatory had 
been said of defendant the witness would likely 
have heard of it, was immaterial.” 
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To say that the Court charged the jury that the evi¬ 
dence of the arrest of the defendant on the charge of 
petit larceny was admissible, not as substantive evi¬ 
dence against the defendant, but merely for the pur¬ 
pose of affecting the credibility of said character wit¬ 
nesses, and that said testimony was not to be consid¬ 
ered by the jury as bearing upon the question of the 
guilt or innocence of the accused in any manner what¬ 
soever is by no means an indication of the removal of 
the error committed. The evil at that time had been 
done. Any further mention of the said arrest, in spite 
of the admonition which it carried, was simply an em¬ 
phasis of an evil already accomplished. AVe respect¬ 
fully submit that the questions should not have been 
allowed, and that having been allowed prejudicial error 
was committed. 

For the foregoing reasons the appellant respectfully 
submits that the verdict of the lower court should be 
set aside, the judgment of the lower court reversed, 
and a new trial ordered. 


Respectfully submitted. 


( hani>ai.l Mackey, 

(1 kouck K. (\ Hayes, 

Ernest J. Davis, 

A ttonieys for Appellant. 
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In the Court of Appeals of the District of 

Columbia 


No. 4558 

Margaret Clark, appellant 

v. 

The United States, appellee 


BRIEF FOB APPELLEE 


STATEMENT OF THE CASE 

Margaret Clark was convicted of the crime of 
grand larceny in the Supreme Court of the District 
of Columbia, and from the judgment thereon 
appeals to this Court. i 

Because the appellant has omitted from her brief 
certain parts of relevant testimony, appellee offers 
this statement of the evidence: 

Lucy C. Cogswell, an employee of a local depart¬ 
ment store, wore to work on December 22, 1924, a 
fur coat valued at $250.00. The coat was her own 
property. She placed it at the service desk, on the 
third floor of the store at 2.30 o’clock in the after¬ 
noon of the above date. When she quit work she 
looked for the coat and it was gone. Its loss was 
reported to the police. She next saw her coat 
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March 21,1925, at Detective Headquarters. There 
she identified it as the coat which she had lost. 

Detective Clement P. Cox testified that he knew 
the defendant and placed her under arrest in 
Apartment No. 9 at 1814 Eighteenth Street North¬ 
west. Before arresting the defendant, Detective 
Cox asked her if she had in her possession a coat 
answering the description of the one lost by the com¬ 
plaining witness. The defendant’s reply was that 
she had such a coat in her closet. The officer asked 
where she obtained it. Her reply was that she had 
had the coat since Thanksgiving Day, 1924. She 
explained it was first brought to her house by a girl 
named Lottie Thomas. When asked how she fixed 
the date, the defendant stated she was sure the coat 
was in her possession on Thanksgiving Day because 
she wore it to a football game at Howard Univer¬ 
sity, but when the detective asked her for the coat, 
the defendant opened the door of the closet, and the 
detective saw a number of dresses and coats hanging 
therein. 

Detective Bagby R. King gave substantially the 
same testimony. 

After the defendant’s motion for a directed ver¬ 
dict of not guilty was overruled, the defendant pro¬ 
duced as a witness Dr. A. L. Curtis, of 1717 U 
Street Northwest. He stated he had known the 
defendant for eight years; that he had lived in the 
same neighborhood with her and that he knew 
others in the community in which she lived that 


knew her, and that her reputation in the community 
as an honest and law-abiding citizen was good. 
The Assistant District Attorney prosecuting the 
case, on cross-examination, asked Dr. Curtis if he 
knew the defendant under two aliases, to which he 
replied he did not. The witness was then asked 
by Government counsel if, during his acquaintance 
with the defendant, and during his acquaintance 
with the people in the neighborhood in w T hich she 
lived, he had heard that on February 16, 1925, she 
was convicted in the Police Court of the District 
of Columbia of the offense of illegally possessing 
intoxicating liquor, in which case Policeman N. O. 
Holmes appeared as the complaining witness. The 
question was objected to, the objection overruled, 
and exception noted, and the witness replied he had 
not heard of the conviction. Then the witness was 
asked by the Assistant District Attorney if he had 
not heard during his acquaintance with the defend¬ 
ant, and during his acquaintance with the other 
persons in the neighborhood in which the defendant 

i 

lived, that the defendant was arrested on April 22, 
1922, on a charge of petit larceny, in which the firm 
of S. Kann Sons appeared as the complaining wit¬ 
ness. Objection was made to this question, and 
overruled, and exception noted by defendant. The 
answer of the witness was that he had not heard of 
the arrest. 

Two other character witnesses undertook to tes¬ 
tify that they had known the defendant for five 


and six years, respectively; that they knew numer¬ 
ous other persons who also knew the defendant, in 
the community in which the defendant lived, and 
that her reputation was excellent among those per¬ 
sons for honesty and as a law-abiding citizen. The 
identical questions asked Dr. Curtis, the first char¬ 
acter witness, were asked by Government counsel 
of the two other witnesses and the reply, in each 
instance, was that neither of these witnesses had 
heard of the defendant’s conviction on the charge of 
unlawfully possessing intoxicating liquor or of her 
arrest upon the charge of petit larceny. 

Testifying in her own behalf, the defendant 
claimed not to have been in the department store 
on the date that the coat was lost; denied taking 
a fur coat, or any other coat, in fact, from the serv¬ 
ice desk in this store. She further stated that the 
coat which the detective recovered from her apart¬ 
ment, which coat was subsequently identified by the 
complaining witness as her own property, was 
brought to her apartment by one Lottie Thomas, 
whom she had known since August, 1924. She 
added that Lottie Thomas formerly visited 
her; that on one occastion she brought a trunk 
and some clothes and left them in her apartment 
and later on came back and took them home but 
did not take home the coat. She denied telling the 
detectives that she wore the coat to a fooball game 
on Thanksgiving Dav in 1924. 

On cross-examination the defendant admitted 
that she was convicted in the Police Court of the 
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District of Columbia on February 16, 1925, of ille¬ 
gally possessing intoxicating liquor, in which case 
Policeman N. O. Holmes appeared as the complain¬ 
ing witness. No question was asked her concern¬ 
ing the fact of her arrest on a charge of petit 

larceny. 

* 

ARGUMENT 

In appellant’s brief considerable space is devoted 
to the claim that evidence of other offenses was ad¬ 
mitted, to the prejudice of the defendant, before 
the jury. Counsel for appellant, apparently, do 
not acknowledge the difference between the recep¬ 
tion of evidence of other and unrelated crimes, and 
the attempt to affect the credibility of the three 
witnesses who testified to the good reputation that 
appellant bore prior to the time of trial. There 
is no quarrel with the proposition that where a 
defendant undertakes to show that his or her repu¬ 
tation is good, there can not be any evidence intro¬ 
duced of particular facts to disprove the good 
reputation sought to be established by an accused 

j 

person. In the instant case, it is respectfully sub¬ 
mitted, there w T as no attempt made to meet the proof 
of good reputation by proving particular facts, or 
attempting to show- that the witness w-as arrested, or 
had been convicted, on previous occasions. While 
it is true that appellant could show, only through 
character witnesses, her general reputation in the 
community for honesty and as a law-abiding citi¬ 
zen, it by no means follows that the Government is 


estopped from cross-examining such witnesses to 
determine whether they are testifying to the truth, 
or whether their testimony is of the manufactured 

•s 

or colored variety. 

CREDIBILITY OF WITNESSES ALWAYS IX ISSUE—QUES¬ 
TIONS THAT MAY BE PROPERLY ASKED 

The credibility of a witness is always in issue, 
and, therefore, anything which will tend to throw 
light upon his, or her, character in that regard may 
always be inquired into. The conclusion of the 
Court of Appeals of New York, in the case of Real v. 
The People, 42 N. Y. 270, was that “A witness, upon 
cross-examination, may be asked whether he has 
been in jail, a penitentiary, or the state prison, or 
any other thing that would tend to impair his 
credibility, and how much of his life he had passed 
in such places.” In this case, a witness was intro¬ 
duced by the accused, who was on trial for murder, 
and who gave material testimony in favor of the 
accused, was asked by the District Attorney, upon 
cross-examination, whether he had not been in the 
penitentiary, and how long he had been there. The 
Court of Appeals sustained the trial court in per¬ 
mitting this question to be asked, saying that there 
could not have been anv doubt but that the testi- 
mony of the witness in question was material, and 
the fact that the witness answered in the affirmative, 
tended to prejudice the accused, by impairing the 
credit of the witness, but in no other way. Justice 
Grover stated, in his opinion, that while proof of 
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specific acts of immorality is not competent, for the 
purpose of impairing the credit of a witness, yet it 
is held that for the purpose of discrediting his testi¬ 
mony, the witness may be asked, upon cross-exam¬ 
ination, as to specific acts. Said the Court, at page 
281: 


This shows that upon a cross-examination 
of a witness, with a view of testing his credi¬ 
bility, inquiries are proper as to facts not 
competent to be proved in any other way. 
Such inquiries do not relate to the issue 
directly upon trial but relate only to the 
credibility of the witness. They are entirely 
collateral to the principal issue. * * * 

It would be productive of great injustice 
often if, where a witness is produced of 
whom the opposite party has before never 
heard, and who gives material testimony, and 
from some source, or from the manner and 
appearance of the witness such party should 
learn that most of the life of the witness had 
been spent in jails and other prisons for 


crimes. 


* 


The above principle was upheld in Smith v. State, 
64 ^Id. 25, a prosecution for murder. 

There is unquestionably a difference between a 
person’s general reputation, and the reputation of 
that person for some specific trait of character, for 
instance, one’s reputation for peace and good order, 
for honesty and integrity, for sobriety, for veracity, 
etc. In the instant case, counsel for appellant was 

i 

not content to prove the good reputation of the 





accused for honesty. He went a step further 
and proved that her reputation “as a law-abiding 
citizen” was good. This last condition embraces 
a very great area of human conduct. The tes¬ 
timony given on this point was undoubtedly in¬ 
tended to cover the general reputation of the ac¬ 
cused, not specifically for honesty, because one may 
be honest and still violate many laws; but it was 
directed to the general reputation which the ac¬ 
cused bore in the communitv in which she lived 
prior to the commission of the offense which is the 
subject of this appeal. On November 7, 1889, the 
Supreme Court, General Term, First Department, 
in People v. Watson, 7 N. Y. Supp. 532, was called 
upon to review the conviction of a defendant for 
larceny. The case on behalf of the people was suf¬ 
ficiently made out to require it to be submitted to 
the jury and to justify the verdict which the jury 
rendered. On the part of the defense, evidence 
was given by witnesses produced by him, of his pre¬ 
vious good character; on the cross-examination of 
one of the witnesses, he was asked by the prosecutor 
what case he had heard of, with which the defendant 
was connected a short time before. Over objection 
and exception the witness was permitted to answer 
as follows: “The case where he was arrested for 
carrying burglar's tools.” Said the Court, page 
533: 

Where a witness is examined on the sub¬ 
ject of the general reputation of the accused, 
he may be interrogated on cross-examination 
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as to what he may have heard concerning 
him, conflicting, in any respect, with his 
general judgment expressed in his direct ex¬ 
amination. The evidence obtained from a 
witness called upon the subject of character 
depends upon what he may have previously 
heard, and the party against whom his testi- 
mony mav be given has the right to know all 
that he may have heard affecting the cor¬ 
rectness or weight due to his conclusion. 

The case of Smith v. State, 47 Ala. 540, 
proceeded upon no different principle, for 
there it was proposed by independent evi¬ 
dence, not bv wav of cross-examination, to 
prove particular acts of criminal misconduct 
on the part of the accused, and it was held to 
be improper, as it also was in McCarty v. 
People, 51 Ill. 231. And the other cases cited 
in behalf of the defendant have gone no fur¬ 
ther than that in this direction. 

In Ingram v. State, 67 Ala. 67, it was held 

by the court that the witness could properly 

be inquired of on his cross-examination as to 

anv other offense which he had heard had 

been committed bv the defendant. That was 

* 

allowed as evidence tending to prove the fact 
that the reputation of the accused was not 
that which on the direct examination; had 
been expressed by the witness. Be Arman v. 
State, 71 Ala. 361, was to the same effect, and 
so is Jackson v. State, 78 Ala. 471. There 
was no error, therefore, in permitting this 
question to be answered by the witness. ; 

To the same effect is State v. Wills et all, 136 
S. W. 25 (Ct. of App. Mo.), where the defendants 

GS187—27-2 ; 
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were convicted for selling liquor in violation of a 
local option law. Defendants put their general 
reputation in issue and on cross-examination the 
State's Attorney was permitted to ask the defense 
witness, who had given testimony as to the good 
reputation enjoyed by the accused, whether he had 
heard statements to the effect that certain people 
could go to the defendants’ drug store and get 
whiskey and cany it out to parties, and that com¬ 
plaints were made to a justice of the peace by citi¬ 
zens of the citv that the defendants were selling 
liquor. This was complained of on appeal. The 
appellate court held that the prosecutor was strictly 
within his rights in asking these questions of the 
witnesses; that it was his duty to develop all avail¬ 
able facts from the witnesses so testifving. The 
conviction of the defendants was reversed, but on 
another ground. See also State v. Green , 127 La. 
Ann. Rep. S30, where a distinction was made be¬ 
tween reports which a witness may have heard, con¬ 
cerning the reputation of the accused, as distin¬ 
guished from the knowledge of the witness as to 
the particular acts on which the reports were based. 
Green was convicted of selling liquor without a 
license and one of the grounds of alleged error was 
the action of the trial court in permitting the prose¬ 
cutor to ask a witness who had testified to the de¬ 
fendant’s general good reputation whether the de¬ 
fendant had not been suspected theretofore of sell¬ 
ing liquor without a license. Said the Court, at 
page 831: 
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A witness for defendant having testified to 
defendant’s general good character was 
asked, on cross-examination, whether defend¬ 
ant had not been suspected of selling liquors 
without a license; and defendant objected to 
the question on the ground that “such testi¬ 
mony was irrelevant and inadmissible and 
* 

an attempt to convict accused on suspicion.” 

We think the question was proper. It was 
an inquiry touching defendant’s reputation, 
which defendant had put at issue. To in¬ 
quire touching the rumors and suspicions 
about a man prevalent in the community in 
which he lives, is to inquire touching his rep¬ 
utation. Rumor and suspicion, whether well 
or ill founded, is what reputation is made of. 
It is the very warp and woof of reputation. 
Reputation is made up, not so much of what 
a man actually is or does, as of what he is 
supposed, or suspected, to be, or do. To in¬ 
quire touching this prevalent suspicion was 
therefore practically, or indeed, in reality, 
to inquire touching defendant’s reputation. 
A character witness may be questioned on 
cross-examination concerning what he has 
heard about defendant, though not as to his 
knowledge of particular acts. 

In State v. Dill, 48 S. C., 249, where the defend¬ 
ant was convicted of manslaughter, one of the 
grounds of appeal was that the trial court permitted 
the State’s Attorney to ask a witness, who had testi¬ 
fied that the reputation of the accused was good, 
whether the witness had heard that the defendant 
was known to habitually violate the dispensary law. 
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buttal to show that such transaction was also 
criminal. 

WITNESSES CAN BE PROBED AS TO KNOWLEDGE OF 
REPUTATION—CASES IN POINT 

State v. Parker, 172 Mo. 191, was a prosecution 
for murder. From a conviction of murder in the 

m 

second degree the defendant prosecuted his appeal 
and assigned, among other things, as error the 
action of the trial court in permitting the State’s 
Attorney, on cross-examination, to ask a witness 
who had testified to the good general reputation of 
the defendant as a peaceable, law-abiding man, 
whether he had heard that the defendant, about four 
years previously, had tried to kill his two sons, and 
that lie had on another occasion shot four times at 
a man as the result of a saloon brawl. The witness 
answered that he had not so heard. Said the Court, 
page 207: 

The prosecuting attorney had a right to 
test the knowledge of the witnesses as to the 
general reputation of defendant by inquir¬ 
ing of him if he had not heard of conduct, 
which tended to show he was not the peacea¬ 
ble, law-abiding man his evidence had tended 
to prove him to be. We think, however, it 
was objectionable to descend into the par¬ 
ticulars of the number of shots fired in t)u. 
Transit House difficulty. 

Greenleaf lays it down that “in testing a 
witness who speaks as to good character, it 
will suppose the untrustworthiness of his 


testimony if he admits that rumors of mis¬ 
conduct are known to him; for the knowl¬ 
edge of such rumors may well be inconsistent 
with his assertion that the person’s reputa¬ 
tion is good. Accordingly, the propriety of 
inquiring whether he has not heard that the 
person whose reputation he has supported 
has been charged with this or that misdeed 
has usual]v been conceded. A few courts 
only, through a misunderstanding of the 
real purpose of the inquiry, and supposing 
it to be in violation of the rule against 
proving particular acts of misconduct, have 
forbidden it/’ 1 Greenleaf, Ev. (16 ed.), 
Sec. 461, d. 4, p. 588, and cases collated.) 

The conviction was reversed, because of the ad¬ 
mission in evidence of certain parts of a dying 
declaration, but the Supreme Court of Missouri, 

i 

referring to the principle under discussion in the 
language above used, sustains appellee’s view. 

In State v. Wertz, 191 Mo. 569, which was a pros¬ 
ecution for rape, it was claimed that the trial Court 
improperly permitted the State to attempt to 
break down the character of the accused by admit¬ 
ting testimony of his specific delinquencies, and by 
permitting testimony to be introduced which wit¬ 
nesses had heard of since the charge upon which 
the accused went to trial. Certain witnesses had 
testified to the good reputation of the accused prior 
to the charge. Said the Court, at page 579: 

The issue presented by the defendant upon 
this subject was his good reputation, prior to 
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being charged with the offense for which he 
was being tried, and the examination of 
these witnesses should be confined to that 
issue, and while the state, upon cross-exam¬ 
ination of a witness, who had testified as to 
the general reputation of the defendant, may 
inquire of the witness of specific instances 
in which the character of the defendant was 
reflected upon, yet this inquiry should not 
extend to discussions reflecting upon the de¬ 
fendant’s reputation which had occurred 
since the charge in the information had been 
preferred. Of course it is not meant by this 
to say that the State, after the defendant 
testifies in his own behalf, for the purpose of 
affecting his credibility, would not be per¬ 
mitted to introduce testimony as to his gen¬ 
eral reputation for morality up to the time 
of the trial. 

Likewise in State v. Kill ion, 95 Kans. 371, a pros¬ 
ecution for murder, it was held that witnesses who 
have testified favorably to the general reputation 
of the defendant, as to peace and good conduct, may 
be asked, on cross-examination, if they have not 
heard reports of particular acts inconsistent with 
the good reputation to which they have testified. 
Said the Court, at page 378: 

Where witnesses have testified to the good 
character of the defendant, it is permissible 
to inquire of them whether they have not 
heard reports of particular instances, which 
are inconsistent with the good reputation to 
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which they have testified, and in that way 
seek to weaken, or qualify, the testimony 
which they have given. Citing State v. Mc¬ 
Donald, 57 Kan. 537; State v. Yeater, 95 
Kans. 247. 

A witness who had been called to testify to the 
good character of the accused in State v. Arnold , 
12 Iowa 479, a prosecution for larceny, stated on 
the witness stand that 4 ‘his character was divided,” 
referring to the accused. The witness being pro¬ 
duced by the defense, State’s counsel then asked the 
witness “What particular acts of his life he had 
heard spoken of.” The witness proceeded to relate 
various acts of petit larceny that the defendant had 
been accused of, by report, during the last five or 
six years preceding the trial. The refusal of the 

trial Court to strike out this testimonv was made 

%> 

i 

the subject of error on appeal. In its opinion, the 
court distinguished the case from Gordon v. United 
States , 3 Iowa 310, remarking that in the Arnold 
case the witness, on cross-examination, stated that, 
from report, the defendant had been accused of lar¬ 
ceny in several instances, whereas in the Gordon 
case the state was permitted, in cross-examination, 
to go into an examination of particular instances of 
difficulties which the accused had with various indi¬ 
viduals. In the Gordon case the conviction was 
reversed on this ground, but in the Arnold case, 
because of the distinction, the conviction was 
affirmed. 
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AUTHORITIES DIFFER OX QUESTION—LIST OF STATE 
CASES WHERE PRACTICE HAS MET APPROVAL 

The assignment of error in this cause raises a 
question concerning which the authorities mani¬ 
festly differ. The following State cases strongly 
support the theory of the Government in this ap¬ 
peal. that where a witness to the reputation enjoyed 
by an accused, speaks in complimentary terms of 
said reputation, the prosecutor should be allowed, 
on cross-examination, to test the credibilitv of such 
a witness 

State v. Parks, 109 X. C. 813, where in the trial of 
a defendant for the burning of a barn, the accused 
offered evidence to prove his good character; the 
State then introduced evidence, the defendant ob¬ 
jecting, tending to show that the accused, shortly 
before the burning, made profane and violent decla¬ 
rations with respect to disturbances in the neigh¬ 
borhood. and that a dav or two after the burning, 
when the accused was taken into custody, he was 

9 / 7 

found in the night time in company with several 
other persons, some of whom were armed with 
guns. Here specific acts were relied upon by the 
State to rebut the evidence of good character. The 
Supreme Court of North Carolina held that, al¬ 
though the evidence was slight, and not very rele¬ 
vant, it was competent as bearing upon the character 
of the accused, especially in the light of the Court’s 
charge that the jury should consider this testimony 
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with great caution. The conviction of Parks for 
arson was sustained. 

McDonel v. The State, 90 Ind. 320, where the doc¬ 
trine was laid down that, if a witness testifies in 
his examination in chief that the reputation of a 
party is good with respect to some quality or dis¬ 
position, it is competent to show by cross-examina¬ 
tion that the witness has heard reports at variance 
with the reputation he has given the accused. 
McDonel was convicted of murder. 

A witness for accused testified that at the time of 
the commission of the crime she was acquainted 
with the general reputation of the accused for hu¬ 
manity and honesty in the neighborhood where he 
lived, and that such reputation was good. She was 
cross-examined bv counsel for the State, and asked a 
series of questions as to whether she had heard 
certain rumors, specifically named, which, had she 
admitted hearing them, would have materially 
weakened the force of her evidence in chief as to 
the reputation enjoyed by accused. Although the 
trial court did not permit the prosecutor to have 
the questions answered, it was claimed on appeal 
that the defendant suffered prejudice because of 
the persistence of the State’s Attorney in asking 
what were claimed to be improper questions. Said 
the Supreme Court of Indiana at page 325: 

* * * We are clearly of the opinion 

that the questions asked the witness on cross- 
examination were proper, and that the Court 
erred against the state in sustaining appel- 


lant’s objections thereto. The questions 
were relevant, not to prove that the appellant 
had been guilty of the offenses referred to in 
the questions but to elicit testimony which 
might affect the credibility of the witness’s 
evidence in chief as to the appellant’s repu¬ 
tation for humanity and honestv. One’s 
reputation consists in the general estimation 
in which he is held by his neighbors. This 
is to be ascertained from what they generally 
sav of him. When a witness testifies that 
such reputation is good, with respect to some 
quality or disposition, it is competent to 

show bv his cross-examination that he has 
* 

heard reports at variance with the reputa¬ 
tion he has given the party; and if his admis¬ 
sions of hearing such adverse rumors go to 
the extent of showing that they were general 
in the neighborhood where the party resided, 
the effect of the witness’s testimony in chief 
would be destroyed. (Citing Wills on Crim. 
Ei\, pp. 165 and 166.) 

In State v. West, 43 La. An. Rep. 1006, where a 
witness for the defense, who had testified in chief 
to the good character of the accused, was asked if 
it was not general report that the accused was an 
ex-convict. Said the Supreme Court of Louisiana 
in confirming the conviction: 

The question was not propounded for the 
purpose of establishing a particular fact, but 
to test the knowledge of the witness as to 
what the neighbors said of the accused, and 
to put in evidence his bad reputation. 
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In McCormick v. State, 66 Neb. 337, where the 
accused, on trial for murder, introduced evidence 
for the purpose of showing his previous good char¬ 
acter, an exception was taken because the prosecu¬ 
tion was permitted, on the cross-examination, to ask 

i 

the witness whether he had known of the defepdant 
ever having been arrested. It was held that the 
questions were proper on cross-examination, and, 
in view of the fact that the questions objected to had 
all been answered in the negative, no prejudice had 
arisen against the accused. 

People v. Mills, 94 Mich. 630, a prosecution for 
carnal knowledge, where the general character of 
the accused was put in issue, the Supreme Court of 
Michigan held that it was perfectly competent for 
the prosecutor to comment on that character. 

Carson v. State, 128 Ala. 58, where an appeal was 
taken from a conviction for murder. Here the ac¬ 
cused put in issue his character for peace and quiet. 
Over the objection of the defendant, the State was 
permitted to ask defense witnesses who had testi¬ 
fied to the good character of the accused, if they had 
not heard of his getting drunk and, also, of his 
carrying a deadly weapon. Said the Supreme 
Court of Alabama, at page 60: 

Much latitude is allowed upon cross-exam¬ 
ination of a witness as to character, even 
sometimes to the extent, within the sound 
discretion of the trial court, of asking ques¬ 
tions which mav call for irrelevant evidence. 

* 

This is for the purpose of testing the aecu- 
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racy, credibility, and sincerity of the witness 
as to how a witness makes up his estimate of 
character and is a proper subject of inquiry 
upon cross-examination. * * * It was 

no error in permitting the question. (Citing 
Goodwin v. State, 102 Ala. 87; Thompson 
v. State, 100 Ala. 70; Moulton v. State, 88 
Ala. 116, and other cases.) 

Wood win v. State, supra, a prosecution for mur¬ 
der, whore the accused put his character for peace 
and quiet in issue, and the Supreme Court of Ala¬ 
bama held it was permissible for the State, on cross- 
examination of the witnesses, testifying to the fact 
that accused enjoyed a reputation for being a peace¬ 
able* and quiet man, to ask them if they had not 
heard of specified acts of violence committed by 
accused. 

White v. The State, 111 Ala. 92, likewise a prose¬ 
cution for murder, where the Supreme Court of 
Alabama decided that it was competent for the 
prosecution to ask a witness, testifying to defend¬ 
ant’s good character for peace and quiet, if he had 
not heard of a certain affray or fight in which the 
defendant participated. The Court added that the 
fact that accused had been acquitted of such charge 
was inadmissible, because the mere fact of the ac¬ 
cused taking part in the violent encounter with an¬ 
other person was of itself sufficient to create an 
impression one way or the other respecting the rep¬ 
utation enjoyed by accused for being peaceful and 
quiet. 
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Barnett v. State, 65 Ala. 59, also a prosecution for 
murder, where the defendant had introduced evi¬ 
dence of his general character, the Supreme Court 
held it was competent for the State to develop the 
fact, if it could, that a witness had heard before the 
killing being prosecuted for, that the accused had 
met a certain person on the road and had shot at 
him. In this case it was also held that where the 
accused testifies in his own behalf, the State may 
introduce evidence tending to show that his general 
character is bad, for the purpose of impeachment. 

EVIDENCE RECEIVED TO AFFECT CREDIBILITY, NOT 
NECESSARILY TO SHOW OTHER OFFENSES 

In People v. McKane, 143 IT. Y. 455, a prosecu¬ 
tion for violation of the New York election laws, the 
defendant offered proof of his good character by 
some of the most prominent business men in the 
county where the trial took place. The Court re¬ 
marked that he was evidently what might be termed 
a popular man who had many friends and who 
had the power to retain them and to increase their 
number. Those witnesses testified that his reputa¬ 
tion was good. On cross-examination various 
questions were asked and answered, under objec¬ 
tion and exception, with respect to the defendant’s 
political power and influence, or, rather, what the 
witnesses had heard on that subject from the 
speech of people. Said the Court, at page 472: 

It may have been improper to prove the 
defendant’s position in that way as an affirm- 
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ative fact. But there was really no question 
about the defendant’s great power, and it 
does not appear that the evidence was re¬ 
ceived for that purpose. The defendant 
having made reputation a subject of inquiry, 
the People had the right to put before the 
jury just what that reputation was, though 
it included the ability to influence and 
control elections. 

McKane’s conviction was affirmed, notwithstand¬ 
ing strenuous objection to the cross-examination of 
witnesses who testified respecting his good 
character. 

It is stated in State v. Crow, 107 Mo. 341, a trial 
for larceny, that a witness for a defendant in a 
criminal case, who testifies to the latter’s good char¬ 
acter may, on cross-examination, be interrogated as 
to his sources of information and his knowledge 
of the character of the accused, although other and 
independent crimes charged against the defendant 

mav thereby be disclosed. 

* %> 

It is likewise held in State v. Emery. 76 Mo. 348, 
and in State v. Hughes, 71 Mo. 633. In the last 
named case cross-examination of a witness who 
testified as to defendant’s good reputation was held 
admissible as impeaching the credibility of the wit¬ 
ness. In State v. Miller . 71 Mo. 89, it was held that 
when a witness was called on the question of general 
character a liberal cross-examination should be 
allowed touching his knowledge and affecting his 
credibility. 
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It was likewise held in Muller v. Hospital Asso¬ 
ciation, 73 Mo. 342, that, on cross-examination, 
where evidence of good character is offered, the wit¬ 
ness may be compelled to answer any question which 
tends to test his credibility. 

In State v. Crow, supra, a witness was called by 
the accused, who testified that the general reputa¬ 
tion of the latter for honesty was good. On cross- 
examination the witness was asked, and permitted 
to answer, over defendant’s objection, if he had not 
heard of the defendant being indicted for stealing 
other cattle previous to his trial on this charge, and 
if he had not heard that the defendant had been 
charged with violating the Revenue Laws and sell¬ 
ing whiskey without license. Witness answered 
affirmatively to each question, stating that he also 
heard that he had been acquitted of the charge of 

i 

stealing cattle. Error was assigned for the Court’s 
admitting this testimony. Said the Court, at page 
345, speaking through Justice Macfarlane: 

That a defendant prosecuted on a crimi¬ 
nal charge may, in all cases, introduce evi¬ 
dence of his previous good character, j is no 
longer a debatable question in this state, 
whatever restrictions may be placed upon the 
rule in other jurisdictions. After the de¬ 
fendant has voluntarily put his character in 
issue, it is competent for the prosecution to 
meet the issue thus presented by evidence of 
bad reputation. The evidence thus allowed, 
whether given in support or impeachment of 
the character of the accused must, as a rule, 
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be confined to general reputation and can not 
be extended to particular facts. If the testi¬ 
mony of this witness had been offered bv the 

V mJ 

State, as original evidence, for the purpose 
of rebutting the evidence of good character 
previously introduced by defendant, it would 
have been clearlv inadmissible. Defendant 
was presumed, when he put his general char¬ 
acter in issue, to be prepared to defend it, 
but he could not be held readv to defend other 
independent acts with which he was not 
charged. 

The ruling of the Court can not be de¬ 
fended upon the ground that the evidence 
was admissible for the purpose of rebutting 
defendant’s evidence of good character, but, 
after careful consideration, we are satisfied 
that it was properly admitted in cross-exam¬ 
ination of the witness, to determine his 
credibility and the sources of the informa¬ 
tion upon which the knowledge of defendant *s 
character was obtained. 

When the character of one on trial, charged 
with a criminal offense, is put in issue the 
question becomes more than a mere collateral 
fact or circumstance in the case; it becomes 
rather a defense to a prosecution, and upon 
it alone the accused may be acquitted. “Evi¬ 
dence of character is offered to make a doubt¬ 
ful case,” and on a doubtful case the jury 
should acquit. State v. Alexander, 66 Mo. 
148; State v. Howell 100 Mo. 662; Heine v. 
Commonwealth, 91 Pa. State Rep. 145. To 
break down this defense would become as im¬ 
portant as to overcome any other fact in the 
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case, and opportunity should be given to 
apply all the usual tests to determine the 
credibility and information of the witness 
called in its support; the question would be, 
is the evidence proposed to be drawn from 
the witness, on the cross-examination, rele¬ 
vant to the issue, and not whether it discloses 
another criminal act of defendant ? 

When defendant put this witness forward 
to support his character he subjected him to 
legitimate cross-examination upon the sub¬ 
ject of inquiry and himself to such disaster 
as might result therefrom. Character is 
made up of acts and conduct, and evidence in 
respect to it is by the rule of law confined to 
the testimony of neighbors who, by associa¬ 
tion. know the general estimate placed upon 
it. Inquiry as to information of important 
facts and conduct of a defendant’s life would 
certainly be relevant to show the grounds 
upon which witness had made his estimate of 
character. 

The Court sustained the conviction of Crow with¬ 
out dissent. Among the authorities cited by the 
Court were: State v. Guetz, 34 Mo. 85; State v. 
Tabor, 95 Mo. 590; Ingram v. State, 67 Ala. 71; 
Bex v. Martin, 6 C. N. P. 562; Annis v. People, 13 
Mich. 511; 1 Greenleaf on Ev., Sec. 461; Best on 
Ev., Sec. 261. 

In Thompson v. State, 100 Ala. 70, a prosecution 
for larceny, a witness, testifying for the accused, 
stated that he knew the general character Of the 
defendant and it was mixed; that some people said 
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it was good and some that it was bad. On cross- 
examination for the State the witness was asked if 
he had ever heard of the defendant stealing meat 
from a certain store, to which question the defend¬ 
ant objected, the Court said: 

It was a proper question. It did not call 
for an independent act, but for what the wit¬ 
ness had heard, having a direct bearing on 
the testimony of the witness testing reputa¬ 
tion and not as proof of conduct. 

See also in this connection Baker v. Trotter, 73 
Ala. 277; and Lowery v. State, 98 Ala. 45. 

Jackson v. State, 78 Ala. 471, was a prosecution 
for murder. The accused was convicted of man¬ 
slaughter in the first degree and sentenced to thirty- 
five years imprisonment. On appeal error was 
predicated on the Court's ruling permitting cross- 
examination of witnesses who undertook to testifv 
as to accused's good character. In an affirmative 
conviction the Court stated, on page 472: 

It is certainly true that character or repu¬ 
tation, when properly made the subject of 
proof in courts of justice, means the estimate 
in which the individual is held bv the com- 

mt 

munity, and not the private opinion enter¬ 
tained of him by the witnesses who may be 
called to testify in reference to such fact. 
Particular facts, therefore, are inadmissible 
in evidence on this issue upon the direct ex¬ 
amination, or even rumors of such facts as 
may be either damaging or beneficial to the 
character of the person sought to be at- 
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tacked or sustained. But, on cross-examina¬ 
tion, there is allowed mueh greater latitude 
of interrogation as to details, this being 
often the only efficacious test available for 
the discovery of truth. To test the sound¬ 
ness of the witness’s opinion, and elicit the 
data upon vilich it is founded, he may often 
be cross-examined as to particular facts 
affecting character. 


In People v. Pyckett, 99 Mich. 613, where a con¬ 
viction of arson w T as affirmed on appeal, it was 
held that where testimony is introduced in a ciimi- 
nal case as to the good character of the accused it is 
proper on cross-examination to inquire in regard to 
specific acts of accused which occurred prior to the 
commission of the offense charged. 

The principle sought to be upheld by this 
brief is, in reality, approved in Commonwealth v. 
O'Brien, 119 Mass. 342, despite the stress laid on 
this case in appellant’s argument. The ground of 
reversal in the O'Brien case was, not that great 
latitude should not be permitted in the cross-exam¬ 
ination of witnesses who testifv as to the srood char¬ 


acter and general reputation, but that it w’as not 
proper for the State to introduce evidence of par¬ 
ticular facts or crimes. It is interesting to note 
this expression from the Court’s opinion at page 
346: 


It is true that upon cross-examination of 
a witness, testifying to the general reputa¬ 
tion, questions may be put to show the 
sources of liis information, and particular 
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facts mav be called to the witness’s attention, 

and he mav be asked if he ever heard of 
•/ 

them; but this is allowed, not for the purpose 
of establishing the truth of these facts, but to 
test the credibility of the witness and to 
ascertain what weight or value is to be given 
to his testimony. 

The Court approvingly referred to: Leonard v. 
Alien, 11 Cush. 241; Rex v. Martin, 6 C. & P. 562: 
Clark v. Brown , 116 Mass. 504. 

Briefly, appellee's position is that the prosecu¬ 
tion in a criminal case should not be shut off from 
inquiry as to the sources of information concerning 
which character witnesses testify; an accused per¬ 
son might be notorious in the community on account 
of conflict with the law; witnesses might rally to 
his defense with the declaration that his neighbors 
highly regard him; it would be difficult, if not im¬ 
possible, to find neighbors who would condemn an 
accused person, even though they might honestly 
know that the person’s reputation was bad. 

Appellant had been convicted of violating the 
National Prohibition Law; can it be seriously con¬ 
tended that Government counsel could not have in¬ 
quired of her character witnesses if they had heard 
of the conviction? In view of their negative an¬ 
swers, what harm did appellant suffer? The Court 
took care to instruct the .jury for what purpose the 
questions were peraiitted to be asked her character 
witnesses. She was accorded all the protection 
that the law places about an accused. It is respect- 
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fully submitted that there was no error on the part 
of the trial Court, in the manner complained of, 
nor elsewhere as far as the record discloses, and for 

i 

that reason the judgment should be affirmed. 
Respectfully submitted. 
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